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Neither will excuse for non-performance be received. Cran-
dall v. Clark, 7 Barb. S. C. R. 169; Wathan v. Penebaker,
guardion, 3 Bibb R. 99. Averment of demand, at a party’s
usual place of residence, is not sustained by proof of demand
at his still-house. 8 Bibb R. 267.

The specifications and plans are embraced within the terms
of this contract, and Lee’s engagement bound him to do all the
work on the walls and partitions, ete., according to the plans
and specifications. To allow him to confine it in its meaning,
to the state of the walls, partitions, ete., on the day of its cxe-
cution, does look to us like assisting him to commit a fraud
upon the other party.

- /All questions and inquiries, with a view to convert into extra
work, what is so palpably included, were wrong, and should
have been excluded.

Judgment reversed, and cause remanded for new trial.

Judgment reversed.

TrE CHICAGO AND Rock IsnanD RaiL Roap Company, Plaintiff
in Error, v. Wmiiay G. W. WargreN et al., Defendants in
Error. )

ERROR TO COOK COUNTY COURT OF COMMON PLEAS.

A party delivered to the Rock Island Rail Road Company 1,716 pounds of rags,
which were in sacks, at Joliet, to be transported to Chicago ; the company offered
to deliver 500 pounds of rags at Chicago, which were loose, and outside their
depot: Held, that this was no deliverygof a part, and that the company was liable
for the price of the whole, unless it was showh that the rags tendered were a part
of those delivered, and that they were in a proper condition.

A shipper is not bound to take a remnant of his goods, in whatever condition they
may be identified and offered to him.

Commeon carriers must deliver to the owner or consignee, and they cannot relieve
themselves of their liability until the goods are delivered to the owner or con-
signee, or to a warehouseman, for storage; and there must be some open act of
delivery, to change the liability of a carrier to that of a warehouseman.

The proof of this rests upon the carrier. -

If a rail road carrier stores the goods transported by him in the car which he unsed
for the purpose, he must show that the car has been separated from the train, and
placed in the proper or usual place for storage, and in the care of a proper
person, to release his liability.

"The responsibility of the carrier must continue until that of some other person
begins, and the fact of the change must be shown by the carrier.
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THIS was an action of assumpsit, brought by appellee against
the appellant, o recover the value of a quantity of rags, sent
from Jolict to Chicago, which were not delivercd at Chicago.
Plea, the gencral issue.

The record presents the followmg state of facts:

That the plaintiffs below, (who are the appellees in this court,)
by their agent, delivered to the defendants, at Joliet, in the
State of Illinois, a quantity of rags, weighing seventeen hundred
and sizteen pounds, for carriage by the defendants upon their
road, from Jolict aforcsaid to Chicago, and delivery to the
plaintiffs at Chicago ; and that the defendants, by their agent at
Joliet, delivered to the agent of the plaintiffs a receipt for the
above mentioned quantity of rags, to be carried upon defend-
ants’ road from Jolict to Chicago, and to be delivered at Chicago
to the plaintiffs.

That the said rags, when delivered at Joliet for carriage, as
aforesaid, were all tied up securely in bags.

That, some days afterwards, the plaintiffs, by their agent.
went to the depot of the defendants in Chicago, and demanded
the rags in question, and that the agent of the defendants
pointed out to the plaintiffs’ agent some rags, lying loosely out-
side of the defendants’ depot, and out of the bags, which the
agent stated were the rags delivered by plaintiffs, at Joliet, for
carriage. That the rags so shown to plaintiffs’ agent amounted
to about five hundred pounds in all.

That the plaintiffs declined to accept the said rags so shown
them, as the rags shipped upon defendants’ road at Joliet.

That afterwards, the plaintiffs again applied to the defend-
ants at Chicago for said rags, and were informed by defendants’
agent that they were not at defendants’ depot, but had probably
been sent, by mistake, with other rags, to the house of a firm in
Chicago, for whom defendants had carried other rags.

That plaintiffs then applied to said firm for their rags, and
were informed that the said firm had not scen them, and had
not even received all the rags shipped by themselves upon de-
fendants’ road, for carriage. themupon

That the plamtlffs then again applied to defendants for their

rags, and were informed that the same must be lost, as they.

could not be found, or words to that effect.

The defense made i is, that the delivery of rags, as proven by
defendants, to plmntlﬂ'q at Chicago, was a delivery sufficient to
release them from liability as common carriers, and that, at least,
1t was a delivery in so far as the five hundred pounds were con-
cerned, and that the court erred in rendering judgment for the
plamtlffs below, for the full valuc of the rags by them delivered
to defendants at Joliet.

B SV

e AT A A SIS A

gt e - & o)




—————r

504 OTTAWA,

Chicago and Rock Island R. R. Co.v. Warren of al.

This cause was submitted to J. M. WiLsox, Judge of the
Cook County Court of Common Pleas, without the intervention
of a jury, who gave judgment for plaintiffs below, for the value
of the rags shipped from Joliet. The cause was hea %t No-
vember term, 1854. ‘

Jupp and Fring, for Appellants.
Hervey and Crarksox, for Appellecs.

Scares, C. J. The evidence very clearly shows the delivery,
by defendants, of 1,716 Ibs. of rags, put up securely in bags, at
Joliet, to the plaintiffs, to be carricd as common carriers by
them, and delivered at Chicago.

On demand of the rags at Chicago, plaintiffs offer some 500
bs. of rags, lying loosely about outside their depot, which were
refused, and this suit is brought to recover the value of the
whole lot.

T can sce no grounds for the defense, neither in the facts nor
the principles of the law regulating their liability as common
carriers. Thoy show that the Dags were old and tender of
thread, that the goods were mnot weighed at either end, that
they were billed as a lot of rags, and tallied out as such at the
place of destination. But how this can acquit them of a respon-
sibility to carry safely, and deliver the goods, I am not able to
perceive. The ground assumed is, that the tender, or pointing
out the loose rags, was a delivery pro tanfo, and discharges their
liability as common carriers to that extent. I do not recognize
this as presenting the first feature of a delivery.

An offer to deliver 500 1bs. of rags, without showing them to
be the same rags, and in such condition, is no delivery; mnor

wia; Will it be regarded as an offer to deliver.

The defendants were entitled to their own rags. The bags
were destroyed, as a means of identification, and plaintiffs have
not shown that these were defendants’ rags, even had the con-
dition been no objection to recciving them.

Defendants were entitled to thelr own rags, and were not
bound to take other rags in their stead.

But the condition of the rags was a substantial objection. I
do not pretend that cvery failure to carry safely and in like
good order, as received,.will subject a common carrier to lia-
bility for the full value, and compel him to answer as a pur-
chascr. Nor is a shipper bound to take any and every remnant
of his. goods, in whatever condition it way be identified and
offered to him, short of total destruction. There is a medium,
defining their mutual rights in this respect.
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The responsibility of a common carrier does not end or
change into that of a warehouseman, by mere delivery at the
usual dock or wharf of a vessel, landing of a steamocr at the

way station, or railroad at its way station or final depot. There '

‘must be such actual delivery as satisfies and fulfills the contract

for carriage and delivery, to the owner or consignee. The car-
NS

rier’s liability cannot end until that of the owner’s, consignee’s or -
warchouseman’s begins, and it can make no difference that the

carrier, by discharging his liability as such, assumes the new
relation of storer. Mercly reaching the end of the voyage or
transportation, and delivering the goods out of the vessel or
vehicle in which they were carried, will not fulfill the onc duty,
nor create the other. Craw et al. v. Clark et al., 15 111 R.
564. There must be an actual or legal constructive delivery to
the owner or consignee, or to a warehouseman for storage.
Railroad companies may, and doubtless do, act in relation to
the same goods, both as common carriers and warehouscmen,
and these relations and liabilitics ave very different in the strict-
ness and extent of responsibility. 'We cannot sanction the idea
for a moment, that the dutics and obligations of carriers, end
the instant a train stops, either at the way or final station of its
route. This would open the door to endless frauds, thefts and
destruction or loss by the way, and a change of the carrier’s
liability into that of mere storage, without any possibility of
the owner proving that they did not arrive safe. The carrier’s
servants employed in the fransportation, are seldom the same
charged with the care and custody of the same articles, when
and while in their charge on storage. But cven had the same
servant charge of the goods for the carrier in both characters,
and under both liabilities, there should be some open act of
delivery, capable of proot of this change of relation and lia-
bility.  This proof must, of necessity, rest upon the carrier.
If in the course of the particular line of tramsportation, the
carrier stores at the station in the same car in which goods are
transported, he would be able, and ought to know that the car
had been separated from the train, and placed in a proper, or
its usual station for storage, and put in charge of the proper
person.  Goods may not be thrown down in a station house, or
on a platform at their destination, in the name and nature of
delivery. The responsibility of the carrier must last until that
of some other begins, and he must show it. The case before
us is a good illustration.  The shipping of the goods is shown,
but their transportation to and arrival at Chicago, is nowhere
in the record to be found. The plaintiffs prove that the ¢ rags
were billed on the freight list” ¢“as a lot of rags, and were
tallicd out at the depot” in Chicago. How, when and where,
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Farrell ». The People.

and how many of them ? The record answers some of these
inquiries. They were thrown loosely outside the depot, (a
small part only) and before the defendant could. reach the depot
to receive them, after notice, supposing those shown to be the
same that were shipped.
Sec Ostrander v. Brown and Staford, 15 John. R. 89;
;! Clickering v. Fowler, 4 Pick. R. 871; Hyde v. Trent and
Mersey Nav. Co., 5 Term R. 387 ; Story on Bailments, Secs.
509, 538 to 542 ; Angell on Carr., Secs. 282 to 288; 2 Kent
Com. 604 and 605 ; Hill v. Humphreys, 5 Watts and Sexj. R.
1285 Gibson v. Culver and Brown, 17 Wend. R. 305.
Such a delivery is no delivery at all in law, according to the

[ above and numerous other authorities.
J Judgment afirmed.
16 506
17 246 WiLLiamM Farrern, Plaintiff in Brror, ». Tne Prorue, Defend-
) 2 ?

ants in Hrror.
ERROR TO RECORDER’S COURT O TIIE CITY OF CHICAGO.

“Where a bill is put in the hands of a person to procure change, and he appropri-
ates it, it is Jarceny.

Farrert was indicted, tried and convieted of larceny, before
R. 8. WiLsow, at June term, 1855, of the Recorder’s Court for
the city of Chicago.

The evidence showed that one Hennis, about widnight, gave
Farrell, who was a hack driver, a five dollar bill to be changed,
in order that Hennis might pay Farrell twenty-five cents, which
was his charge for carrying Heunis in his hack from the railroad
depot to an hotel. Farrell did not return with the bill or the
change for it.

J. B. Unperwoop, for Plaintiff in Hrror.
W. H. 8. WaLLacg, for the People.

Scares, C. J. The rule laid down in Dewman v. Bloomer,
11 1l R. 177, that cach instruction must be correct in itself,
without reference to others, is the correet one. Tested by this
rule, we think, there was no error; cach one refused was incor-
rect, and the modifications were proper. The additional instruc-
tion given by the court was proper. '
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